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Change (UNFCCC) failing to provide adequate support to climate victims, vulnerable
countries, nongovernmental organizations and affected communities are increasingly
exploring legal avenues to obtain recourse for loss and damage. This article contrib-
utes to the emerging scholarship on climate litigation by exploring whether, how and
with what effects such litigation interacts with the UNFCCC negotiations. For this
purpose, the article contextualizes normative claims about the influence of climate
court cases through practice-embedded views of stakeholders in the loss and dam-
age context and provides a typology of loss and damage-related cases. Having due
regard to the fact that litigation for liability and compensation of climate harms is
still at an early stage, it argues that this legal avenue offers significant potential to
advance the UNFCCC negotiations on loss and damage, and provides recommenda-

tions on how both spheres can be more strongly interlinked.

1 | INTRODUCTION Rights of the Child. Against the slow pace and chronic lack of ambi-

tion of the climate negotiations, vulnerable countries, civil society

While some hailed the adoption of the Paris Agreement in 2015 as a
victory for multilateralism in climate governance,! for others the
treaty’s goals provide yet another yardstick against which to mea-
sure our failure to deal with global climate change collectively. At the
Climate Action Summit in September 2019, youth climate activist
Greta Thunberg emphatically declared: ‘We will not let you get away
with this. Right here, right now is where we draw the line.”? Together
with 15 other children, she filed a legal complaint against five pollut-
ing countries before the United Nations (UN) Committee of the

L“Laurent Fabius’ Reflections on the Paris Conference and Implications for 2016’ (13
February 2016) <https://unfccc.int/news/laurent-fabius-reflections-on-the-paris-confe
rence-and-implications-for-2016>.

20 Milman, ‘Greta Thunberg Condemns World Leaders in Emotional Speech at UN’ (The
Guardian, 23 September 2019).

organizations, lawyers and affected communities are increasingly
exploring alternative means to hold States and corporations ac-
countable for the climate crisis.

Perhaps nowhere in the climate regime run opinions more divided
than on the question of how to address loss and damage. Although
there is no agreed definition, it can be taken to refer to ‘the actual
and/or potential manifestation of climate impacts that negatively af-

fect human and natural systems’.* Some authors point out that these

SUNICEF, 16 Children, Including Greta Thunberg, File Landmark Complaint to the United
Nations Committee on the Rights of the Child’ (23 September 2019) <https://www.unicef.
org/press-releases/16-children-including-greta-thunberg-file-landmark-complaint-unite
d-nations>; ‘Communication to the Committee on the Rights of the Child’ (23 September
2019) <http://blogs2.law.columbia.edu/climate-change-litigation/wp-content/uploads/
sites/16/non-us-case-documents/2019/20190923_Not-available_petition.pdf>.

4United Nations Framework Convention on Climate Change (UNFCCC) ‘A Literature Review
on the Topics in the Context of Thematic Area 2 of the Work Programme on Loss and
Damage: A Range of Approaches to Address Loss and Damage Associated with the Adverse
Effects of Climate Change’ UN Doc FCCC/SBI/2012/INF.14 (15 November 2012) 2.
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impacts are not or cannot be avoided through mitigation and adapta-
tion.> This includes extreme weather events such as hurricanes and
floods as well as slow-onset events including sea-level rise and de-
sertification. Although loss and damage has been recognized by the
Paris Agreement as a core element alongside mitigation and adapta-
tion in the international response to climate change, the work under-
taken by the Warsaw International Mechanism on Loss and Damage
(WIM) so far provides little to nothing in terms of action and support
to protect people in harm’s way. The international climate finance in-
frastructure has not disbursed any funds to date to assist current and
future climate change victims. With countries’ collective nationally
determined contributions’ (NDCs) trajectories locking the world into
3°C of warming or higher,6 the prospects of more frequent and more
severe climate losses and damages appear inevitable.

In a parallel development, there has been a steep surge in climate
change litigation post-Paris. Broadly, this includes court cases at domes-
tic, regional and international levels, complaints and inquiries before
human rights commissions and other quasi-judicial bodies, where cli-
mate change is one of the principal concerns. One reason for this is that
strategic climate litigation is ‘increasingly viewed as a tool to influence
policy outcomes and corporate behavior.” The Intergovernmental
Panel on Climate Change’s (IPCC) Special Report on 1.5°C relevantly
points to ‘a growing body of legal literature [that] considers the role of
litigation in preventing and addressing loss and damage and finds that
litigation risks for governments and business are bound to increase with
improved understanding of impacts and risks as climate science evolves
(high confidence)’. While it may be difficult to pass a final verdict on the
extent to which litigation shapes international climate policy, as Hunter
remarks, ‘the turn to climate litigation ... is reshaping how we think and
respond to the climate change challenge’.9 It is this very assumption
which forms the starting point for the inquiry in this article.

While climate change litigation is spreading, there are many as-
pects of this phenomenon that have not yet been researched. One
important aspect concerns the question whether, how and with what
effects climate litigation interacts with the multilateral negotiations
on climate change. This article critically analyses the relationship be-
tween litigation and the negotiations in the context of the interna-
tional policy response to loss and damage under the United Nations
Framework Convention on Climate Change (UNFCCC), using legal

and interpretive analysis. The research presented here both builds

5R Verheyen and P Roderick, ‘Beyond Adaptation: The Legal Duty to Pay Compensation
for Climate Change Damage’ (WWF-UK 2008).

SUnited Nations Environment Programme (UNEP), The Emissions Gap Report 2019 (UNEP
2019) ix.

7) Setzer and R Byrnes, ‘Global Trends in Climate Change Litigation: 2019 Snapshot’
(Grantham Research Institute on Climate Change and the Environment and Centre for
Climate Change Economics and Policy, London School of Economics and Political Science
2019) 1.

8) Roy et al, ‘Sustainable Development, Poverty Eradication and Reducing Inequalities’ in
Intergovernmental Panel on Climate Change (IPCC), Global Warming of 1.5°C (Cambridge
University Press 2018) 445, 456.

DB Hunter, ‘The Implications of Climate Change Litigation: Litigation for International
Environmental Law-making’ in HM Osofsky and WCG Burns (eds), Adjudicating Climate
Change: State, National, and International Approaches (Cambridge University Press 2009)
373.

on and challenges the existing literature on the role of climate liti-
gation, by contextualizing normative claims about the influence of
court cases through the practice-embedded views of stakeholders
in the loss and damage context. Based on this analysis, | argue that
climate litigation offers significant potential to advance the nego-
tiations on loss and damage under the UNFCCC and that the two
spaces could be more closely linked than is currently the case.

The article begins by taking stock of the history and current
state of the international response to loss and damage under the
UNFCCC, identifying key issues of relevance to litigation. It then ex-
amines recent developments in the field of climate litigation and pro-
vides a typology of loss and damage cases to illustrate the different
ways climate litigation has addressed the issue to date. In the second
half, the article analyses to what extent the two spheres are already
interlinked based on legal materials and literature on climate litiga-
tion and the UNFCCC negotiations. Finding a significant disconnect
between the two spheres, the article explores both why and how
the links between litigation and the negotiations should be further
developed, providing recommendations on how this effort can be
strengthened.

For the purposes of this inquiry, doctrinal research based on an
analysis of primary documents (e.g. case law, treaties, decisions, sub-
missions, official reports, press and newspaper articles) and a litera-
ture review were conducted to canvass the arguments presented in
existing literature on how court cases could influence the multilat-
eral negotiation process. Building on this, semi-structured inter-
views were conducted with key stakeholders in the main multilateral
processes on loss and damage including at the 9th Meeting of the
Executive Committee (Excom) of the WIM in April 2019 and the
Bonn Climate Change Conference (SB50) in June 2019. Further in-
terviews were conducted via Skype and in person in June 2019.
Stakeholders were selected based on their direct involvement in the
international loss and damage policy response and, where applica-
ble, their professional engagement or academic expertise in climate
change litigation. In total, 12 interviews were conducted with 13
stakeholders (one joint interview). Of these stakeholders, seven
were from or advise vulnerable countries (small island developing
States (SIDS) and least developed countries (LDCs)), five from devel-
oped countries and one from an economy in transition. Eight of the
stakeholders are active in research and three working with nongov-
ernmental organizations (NGOs). Seven stakeholders participated as
negotiators (three diplomats, four consultants) and four as observers
in the multilateral processes examined. Five stakeholders have a
background in law and two are actively involved in climate litigation.
Following transcription, the interviews were coded for analysis using
MAXQDA. The method employed for this article relies on an inter-
pretive rather than empirical approach with the aim of developing a
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‘descriptive narrative’*” of the relationship between litigation and

UNFCCC policymaking in the loss and damage context.

195 Mason-Case, ‘On Being Companions and Strangers: Lawyers and the Production of
International Climate Law’ (2019) 32 Leiden Journal of International Law 625, 627.
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2 | ATALE OF TWO SPHERES
2.1 | Theinternational policy response

The issue of loss and damage emerged as a relative latecomer in the
climate regime. From its inception in 1990, the UNFCCC focused
predominantly on the mitigation of greenhouse gases and it was not
until around 2007 that adaptation was included as a key pillar of its
work. Concerns over the need to address climate impacts that are
not avoided through mitigation and adaptation have been voiced
since the early days of the regime, most notably by the Alliance of
Small Island States (AOSIS).!! However, the issue only gained trac-
tion under the UNFCCC in the late 2000s owing to the efforts of the
largest negotiating block of developing countries (G77), groups of
vulnerable countries including AOSIS, the African Group and LDCs,
and NGO advocacy, on the back of a growing awareness that global
mitigation and adaptation efforts are insufficient to prevent major
loss and damage in many parts of the world.? Loss and damage was
only recognized as an official negotiation term in 2007 in the
UNFCCC'’s Bali Action Plan,*® and in 2010 parties to the Convention
set up a dedicated work programme on the topic.** Loss and damage
was institutionalized in 2013 through the WIM, a technical sub-pro-
cess under the UNFCCC mandated to address the issue through in-
formation gathering, coordination and communication as well as
enhancing action and support.’® Furthermore, at the UNFCCC
Conference of the Parties (COP) in Paris in 2015, parties agreed to
include loss and damage in a standalone article in the Paris
Agreement (Article 8) with the caveat that no liability or compensa-
tion would flow from it under the treaty.'

Throughout the history of the UNFCCC the discussions on loss and
damage have been marked by competing perspectives, which have
contributed to its present definitional ambiguity. Several studies have
documented and analysed the different framings of loss and damage

among stakeholders in the climate regime.'” Rather than reproducing

AQSIS, ‘Submission by Vanuatu on behalf of AOSIS, found in Intergovernmental
Negotiating Committee, Negotiation of a Framework Convention on Climate Change,
Elements relating to mechanisms, Vanuatu, Draft annex relating to Article 23 (Insurance)
for inclusion in the revised single text on elements relating to mechanisms’ UN Doc A/
AC.237/WG.II/Misc.13 (1991).

12M Doelle, ‘The Birth of the Warsaw Loss & Damage Mechanism: Planting a Seed to
Grow Ambition?’ (2014) 8 Carbon and Climate Law Review 35, 36; PJ Hoffmaister et al,
‘Warsaw International Mechanism for Loss and Damage: Moving from Polarizing
Discussions towards Addressing the Emerging Challenges Faced by Developing
Countries’ (Loss and Damage in Vulnerable Countries Initiative 2014).

1BUNFCCC ‘Decision 1/CP.13, Bali Action Plan’ UN Doc FCCC/CP/2007/6/Add.1 (14
March 2008) para 1(c)(iii).

#UNFCCC ‘Decision 1/CP.16, The Cancun Agreements: Outcome of the work of the Ad
Hoc Working Group on Long-term Cooperative Action under the Convention’ UN Doc
FCCC/CP/2010/7/Add.1 (15 March 2011) para 26.

1SUNFCCC ‘Decision 2/CP.19, Warsaw International Mechanism for Loss and Damage
Associated with Climate Change Impacts’ UN Doc FCCC/CP/2013/10/Add.1 (31 January
2014) para 5(a)-(c).

YUNFCCC 'Decision 1/CP.21, Adoption of the Paris Agreement’ UN Doc FCCC/
CP/2015/10/Add.1 (29 January 2016) para 51.

7E Boyd et al, ‘A Typology of Loss and Damage Perspectives’' (2017) 7 Nature Climate

Change 723; L Vanhala and C Hestbaek, ‘Framing Climate Change Loss and Damage in
UNFCCC Negotiations' (2016) 16 Global Environmental Politics 111.
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them here, | will highlight only the key contestations of relevance to
climate litigation. The first concerns the distinction of loss and damage
from adaptation. Many industrialized countries treat the issue as a sub-
set of climate adaptation, a view which has significant practical and po-
litical implications for its governance under the UNFCCC. Historically,
the first reference to loss and damage in a COP decision and the first
work programme dedicated to the issue were both adopted under the
rubric of ‘enhanced action on adaptation”*® While Article 8 of the Paris
Agreement has brought the WIM under the treaty, provisions on loss
and damage in the Paris rulebook agreed at COP24 in 2018 were again
adopted under the adaptation rubric.? Similarly, anyone trying to ac-
cess information on the WIM's work through the UNFCCC website will
have to look under the section on ‘adaptation and resilience’.?° This
stands in stark contrast with the view of most developing countries and
vulnerable countries in the regime, which frame loss and damage as
concerning adverse climate impacts that are beyond the limits of adap-
tation.?! Since the 1990s, these countries have called for financial sup-
port from developed nations for dealing with adverse consequences of
insufficiently mitigated climate change. From their perspective, ad-
dressing loss and damage as part of adaptation implies that interna-
tional funding would come from existing rather than new and additional
sources, cutting into already limited adaptation finance.

A second point of contention in the loss and damage negotia-
tions concerns the provision of international finance to support
those suffering climate harms at present and in the future.
Vulnerable countries, in particular, have traditionally advocated for
loss and damage finance to be provided by industrialized countries
given their historical responsibility for climate change.?? This de-
mand has continually met with strong resistance by developed
countries.”® Under the Convention, developed country parties are
obliged to provide ‘new and additional financial resources’ to help
developing countries meet the costs of climate action.?* Similarly,
the Paris Agreement’s reporting guidelines require developed
country parties to explain how the financial support they provide to

developing countries constitutes new and additional resources.?”

18Decision 1/CP.13 (n 13) para 1(c)(iii); and Decision 1/CP.16 (n 14) para 26, respectively.

UNFCCC ‘Decision 18/CMA.1, Modalities, Procedures and Guidelines for the
Transparency Framework for Action and Support Referred to in Article 13 of the Paris
Agreement’ UN Doc FCCC/PA/CMA/2018/3/Add.2 (19 March 2019) Annex, para 115.

20UNFCCC, ‘Warsaw International Mechanism for Loss and Damage associated with
Climate Change Impacts (WIM)' <https://unfccc.int/topics/adaptation-and-resilience/
workstreams/loss-and-damage-Id/warsaw-international-mechanism-for-loss-and-damag
e-associated-with-climate-change-impacts-wim>.

2IThis was partly recognized by the COP in a preamble to its decision establishing the
WIM in 2013, acknowledging ‘that loss and damage associated with the adverse effects
of climate change includes, and in some cases involves more than, that which can be
reduced by adaptation’; Decision 2/CP.19 (n 15) preambular para 4.

2270SIS (n 11).

23 Benjamin, A Thomas and R Haynes, ‘An “Islands’ COP”? Loss and Damage at COP23’
(2018) 27 Review of European, Comparative and International Environmental Law 332.

24United Nations Framework Convention on Climate Change (adopted 29 May 1992,
entered into force 21 March 1994) 1771 UNTS 107 art 4(3).

25UNFCCC ‘Decision 2/CP.17, Annex I, UNFCCC Biennial Reporting Guidelines for
Developed Country Parties’ UN Doc FCCC/CP/2011/9/Add.1 (15 March 2012); UNFCCC
‘Decision 19/CP.18, Common Tabular Format for “UNFCCC Biennial Reporting
Guidelines for Developed Country Parties” UN Doc FCCC/CP/2012/8/Add.3 (28
February 2013).


https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss-and-damage-ld/warsaw-international-mechanism-for-loss-and-damage-associated-with-climate-change-impacts-wim
https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss-and-damage-ld/warsaw-international-mechanism-for-loss-and-damage-associated-with-climate-change-impacts-wim
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Parties have also disagreed over the sources of climate finance.
Where developing countries have pointed to the obligation of in-
dustrialized countries to provide finance through public funds, de-
veloped country parties have highlighted the importance of
mobilizing funds through the private sector.? In this context, sev-
eral NGOs have proposed the exploration of innovative sources of
finance, based on the polluter pays principle, including a loss and
damage tax on fossil fuel production or an airline passenger levy.?’
At COP25 in December 2019, parties agreed to establish an expert
group on action and support (including finance) under the WIM by
the end of 2020. The COP also agreed?® to explore options for fi-
nance through the Green Climate Fund (GCF), an operating entity of
the UNFCCC's financial mechanism established in 2010 with the
goal of assisting developing countries’ mitigation and adaptation ef-
forts.?? This outcome has been criticized by the G77 and China,
which called for the establishment of a new finance facility for loss
and damage at COP25.%° Rather than being new and additional - a
core demand by developing countries - this money would come
from an existing pool of international funds allocated also for miti-
gation and adaptation projects. This has been criticized by vulnera-
ble countries and NGO observers as insufficient, given that
adaptation currently only accounts for a fourth of GCF projects®?
(whereas the Paris Agreement suggests a balanced allocation of cli-
mate finance between mitigation and adaptation projects”).
Moreover, the same actors have criticized that the outcome does
not reflect the obligation of developed countries to provide such
new and additional finance, and instead broadly urges ‘private and
non-governmental organizations, funds and other stakeholders’ to
scale up action and support including finance.*®

A third contestation of relevance concerns differing views
among stakeholders on the role of liability and compensation for
loss and damage. Claims for liability and compensation were first
expressed by AOSIS in 1991.34 Relying on what some scholars have

» 35

termed an ‘existential perspective’,”> vulnerable countries and

26Y Yamineva, ‘Climate Finance in the Paris Outcome: Why Do Today What You Can Put
Off Till Tomorrow?’ (2016) 25 Review of European, Comparative and International
Environmental Law 174, 181.

27) Gewirtzman et al, ‘Financing Loss and Damage: Reviewing Options under the Warsaw
International Mechanism’ (2018) 18 Climate Policy 1076, 1082; JT Roberts et al, ‘How
Will We Pay for Loss and Damage?’ (2017) 20 Ethics, Policy and Environment 208.

28UNFCCC ‘Decision 6/CMA.2, Guidance to the Green Climate Fund’ UN Doc FCCC/PA/
CMA/2019/6/Add.1 (15 December 2019) para 8.

22UNFCCC ‘Decision 3/CP.17, Launching the Green Climate Fund’ UN Doc FCCC/
CP/2011/9/Add.1 (15 March 2012) Annex.

S9DP Nathoniel et al, ‘Loss and Damage at COP25 - A Hard Fought Step in the Right
Direction’(2019)<https://climateanalytics.org/blog/2019/loss-and-damage-at-cop25-a-hard-
fought-step-in-the-right-direction/>.

31Green Climate Fund, ‘Project Portfolio’ (2020) <https://www.greenclimate.fund/proje
cts/dashboard>.

32paris Agreement (adopted 12 December 2015, entered into force 4 November 2016)
55 ILM 740 art 9(4).

33UNFCCC ‘Decision 2/CMA.2, Warsaw International Mechanism for Loss and Damage
Associated with Climate Change Impacts and its 2019 Review’ UN Doc FCCC/PA/
CMA/2019/6/Add.1 (15 December 2019) para 33.

34A0SIS (n 11) para 1.4.
35Boyd et al (n 17) 725.

NGOs have continued to advocate for liability and compensation
throughout the lifetime of the UNFCCC and have consistently met
with strong resistance from industrialized countries reluctant to en-
gage on this issue.® Many industrialized countries have eschewed
any discussion of responsibility and potential liability, and have in-
stead advocated risk management and particularly insurance mech-
anisms as a principal and effective means to deal with loss and
damage.®” Discussions came to a head in 2015, when the COP ex-
pressly excluded liability and compensation under Article 8 of the
treaty through paragraph 51 of its decision accompanying the adop-

tion of the Paris Agreement.38

This prompted several countries to
submit declarations when ratifying the treaty, declaring that para-
graph 51 does not exclude the applicability of general rules of inter-
national law, particularly the rules of State responsibility. As part of
a COP decision, paragraph 51 is not legally binding and could be
amended by a future COP decision.®” However, there appears to be
no consensus in sight with tensions over paragraph 51 flaring up
again most recently at COP25 in December 2019.%° In effect, by
adopting paragraph 51, the UNFCCC COP has outsourced the ques-
tion of liability and compensation to international, regional and do-
mestic courts.

The contestations examined above have also contributed to
confusion over the precise meaning and content of loss and dam-
age. The absence of a universally agreed definition was recently
noted in the IPCC’s Special Report on 1.5°C.*' Some scholars
have argued that the term ‘loss and damage’ emerged as an am-
biguous ‘overarching master frame’ which allowed for different
interpretations and ultimately ‘led to the resolution of differ-
ences among the parties’ on whether the issue is best addressed
through liability and compensation or risk management and in-
surance approaches.42 This ambiguity, while constructive for dip-
lomatic negotiations, could pose a significant obstacle to potential
litigants seeking to rely on the international policy response in
their arguments and judges looking for clear guidance on State

obligations in relation to climate harm.*®

3%F Simlinger and B Mayer, ‘Legal Responses to Climate Change Induced Loss and
Damage’ in R Mechler et al (eds), Loss and Damage from Climate Change (Springer 2019)
194.

#"Vanhala and Hestbaek (n 17) 127.

38Decision 1/CP.21 (n 16) para 51.

3%For relevant scholarly work on the legal character of COP decisions, see MJ Mace and
R Verheyen, ‘Loss, Damage and Responsibility after COP21: All Options Open for the
Paris Agreement’ (2016) 25 Review of European, Comparative and International
Environmental Law 197; J Brunnée, ‘COPing with Consent: Law-making Under
Multilateral Environmental Agreements’ (2002) 15 Leiden Journal of International Law 1.
40CarbonBrief, ‘COP25: Key Outcomes Agreed at the UN Climate Talks in Madrid’ (2019).
At COP25 the United States sought to extend paragraph 51 to the UNFCCC as a whole
beyond its express focus on Article 8 under the Paris Agreement.

“Roy et al (n 8) 454.

“2\/anhala and Hestbaek (n 17) 111.

430n the importance of distinguishing loss and damage from adaptation, see also E Lees,
‘Responsibility and Liability for Climate Loss and Damage after Paris’ (2016) 17 Climate
Policy 59, 62.
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2.2 | The parallel evolution of climate litigation

Over the past decade there has been a steep rise in case law related to
climate change across different jurisdictions both regional and domes-
tic.** The majority of the approximately 1,500 cases identified as cli-
mate litigation by the Sabin Center for Climate Change Law have been
brought in the United States (over 75 percent),*® followed by Australia,
the European Union and United Kingdom.46 While a handful of com-
munications and complaints have recently been filed before UN com-
mittees, no case has been brought to date before an international court
or tribunal. The conceptual scope of climate litigation is very broad.
According to van Asselt, Mehling and Kehler Siebert, ‘[i]lt can encom-
pass anything from a claimant appealing to a court to enforce existing
climate laws to which the defendant is legally bound, to a claimant chal-
lenging the validity of a climate law’.*” Accordingly, there is great vari-
ance of definitions in legal scholarship on the topic.*® For the purposes
of this research, climate change litigation or climate-related litigation
can be understood as legal cases where climate change is invoked as a
key component influencing a case’s outcome, regardless of whether it is
raised expressly by the claimant, the defendant or the court’s decision.
Aside from cases that challenge infrastructure or energy projects on
climate grounds, many climate-related cases challenge governments for
their lack of ambition in tackling climate change, primarily in terms of
mitigation and adaptation.49 A vast number of cases involve the fossil
fuel industry litigating to prevent regulation affecting their vested in-
terests, and in many instances, the courts find in their favour.>
Moreover, and relevant for this research, several cases seek to establish
liability for greenhouse gas emissions by governments and corporate
entities, or seek to assign responsibility where failures to adapt to cli-
mate change result in harm.?! While only few climate cases have been
brought to date specifically with the aim of achieving compensation
(relative to cases aimed at increasing mitigation ambition or funding ad-
aptation measures), many court cases do grapple with questions of re-

sponsibility, attribution and ultimately some form of remedy or relief.>?

*For an overview, see Setzer and Byrnes (n 7).

45Sabin Center for Climate Change Law, ‘Climate Case Chart’ (2020) <http://climatecas
echart.com/>.

4¢See LSE Grantham Research Institute on Climate Change and the Environment,
‘Climate Change Laws of the World’ (2020) <https://climate-laws.org/>.

“7H van Asselt, M Mehling and C Kehler Siebert, ‘The Changing Architecture of
International Climate Change Law’ in G Van Calster et al (eds), Research Handbook on
Climate Change Mitigation Law (Edward Elgar 2015) 1, 23. For a more complete summary
of typologies of climate change litigation, see L Vanhala and C Hilson, ‘Climate Change
Litigation: Symposium Introduction’ (2013) 35 Law & Policy 141, 144.

“8In their review of 130 academic publications on the topic, Setzer and Vanhala remark
that ‘[t]here are as many understandings of what counts as “climate change litigation” as
there are authors writing about the phenomenon’; J Setzer and LC Vanhala, ‘Climate
Change Litigation: A Review of Research on Courts and Litigants in Climate Governance’
(2019) 10 Wiley Interdisciplinary Reviews: Climate Change €580, 3.

“Setzer and Byrnes (n 7) 6.

OThis is particularly the case in the United States; see S McCormick et al, ‘Strategies in
and Outcomes of Climate Change Litigation in the United States’ (2018) 8 Nature Climate
Change 829.

*YUNEP, The Status of Climate Change Litigation - A Global Review (UNEP 2017) 5.

52ibid 22; S Marjanac, L Patton and J Thornton, ‘Acts of God, Human Influence and
Litigation’ (2017) 10 Nature Geoscience 616, 616.
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Most public climate litigation (i.e. against national governments and
subnational public authorities) to date has focused on mitigation and to
a lesser extent adaptation,®® while addressing loss and damage is in-
creasingly coming into the purview of private litigation (i.e. cases pri-
marily brought against corporations).”*

There are few climate cases seeking liability or compensation,
and to date many of them have been unsuccessful. Some of the key
obstacles claimants face include lack of standing,55 the difficulty of
proving causality,”® specifically by attributing harms to polluters,®’
as well as territorial limits of jurisdiction.”® Potential claimants may
struggle with the challenge of finding a court to hear their case in the
first place due to the reluctance of some national courts to deal with
something they perceive as a political issue. Recent studies have re-
affirmed these challenges in the specific context of loss and dam-
age-related climate litigation.>’

There are, however, signs that the climate litigation landscape is
shifting rapidly, raising prospects for claimants pursuing liability and
compensation for loss and damage. For example, the landmark judg-
ment by a Dutch court in 2015 in Urgenda v The Netherlands®® in-
ferred a causal link between the country’s greenhouse gas emissions
and present and future climate impacts,®* and was recently upheld
by the Dutch Supreme Court.®? In the case, the claimants success-
fully relied on the tort concept of liability for hazardous negligence
under Dutch civil law to hold the government liable for insufficient
climate mitigation efforts. Some scholars have suggested that cases
like Urgenda could inspire similar litigation particularly in jurisdic-
tions with similarly framed laws and access to courts.®® This effort is
complemented in practice through the work of litigation networks
(discussed in more detail later in this article). Furthermore, progress
in attribution science could over time provide a sufficiently robust
basis for successful climate litigation.®* A recent Advisory Opinion

53Setzer and Byrnes (n 7) 6. The authors note that 80 percent of both public and private
climate litigation focuses on mitigation.

545ee Simlinger and Mayer (n 36) 181.

%M Doelle and S Seck, ‘Loss & Damage from Climate Change: From Concept to Remedy?’
(2020) Climate Policy 1, 6. https://doi.org/10.1080/14693062.2019.1630353

565 Beck and E Burleson, ‘Inside the System, Outside the Box: Palau’s Pursuit of Climate
Justice and Security at the United Nations’ (2014) 3 Transnational Environmental Law 17, 24.
57RA James et al, ‘Attribution: How is it Relevant for Loss and Damage Policy and
Practice?’ in Mechler et al (n 36) 113, 140.

%8|nternational Bar Association (IBA), Achieving Justice and Human Rights in an Era of
Climate Disruption (IBA 2014) 68.

See, e.g., Simlinger and Mayer (n 36); Doelle and Seck (n 55).

éOSI,‘ichting Urgenda v Government of the Netherlands (Ministry of Infrastructure and the

Environment), ECLI:NL:RBDHA:2015:7145, Rechtbank Den Haag, C/09/456689/HA ZA
13-1396.

61R Cox, ‘A Climate Change Litigation Precedent: Urgenda Foundation v The State of the
Netherlands’ (2016) 34 Journal of Energy and Natural Resources Law 143, 160.
62Ur,germ!a Foundation v State of the Netherlands, ECLI:NL:HR:2019:2007, Hoge Raad,
19/00135 <https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR:2019:2007>.
%3) Peel and HM Osofsky, ‘A Rights Turn in Climate Change Litigation?’ (2018) 7
Transnational Environmental Law 37, 49.

64g Marjanac and L Patton, ‘Extreme Weather Event Attribution Science and Climate
Change Litigation: An Essential Step in the Causal Chain?’ (2018) 36 Journal of Energy
and Natural Resources Law 265, 266.
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by the Inter-American Court of Human Rights® provides for the ex-
traterritorial application of the human right to environment and sets
an important precedent for climate change litigation concerned with
prospective harm under human rights law.® Furthermore, given pro-
jected increases in the frequency and intensity of adverse climate
events, it is likely that liability and compensation will feature more
prominently in future climate cases.®’

Rather than recount the history of climate litigation or deep dive
into specific cases, this article highlights several high-profile cases
and examines their relevance to loss and damage. Bouwer refers to
these as the ‘holy grail’ cases - ‘grand, “aspirational” or newsworthy
climate change cases, including but not strictly limited to large scale
primary liability cases against big corporations or governments'.68
For this analysis, | have selected 27 such high-profile cases
(Appendix) through a systematic search for key terms from the
Climate Case Chart database provided by the Sabin Center for
Climate Change Law®’ that have been filed, heard and/or decided
during the past 15 years (some are still pending appeal or final ver-
dict). This is by no means an attempt to provide an exhaustive list of
all cases potentially linked to loss and damage, but rather serves to
illustrate the different ways climate litigation has addressed the
issue to date. Moreover, this illustration provides a basis for further
discussion of the potential influence of climate litigation on the mul-
tilateral negotiations. While Bouwer's call for more scholarly atten-
tion to the smaller or would-be cases that are under- or unreported,
and those that may not at first glance appear to be about climate
change, is warranted, this would substantively exceed the scope of
this research. The focus on high-profile cases here is also deliberate
because of their potential to engage a variety of actors in the loss
and damage debate and to spur momentum inside and outside the
UNFCCC.”®

2.3 | Atypology of loss and damage cases
Any attempt to take stock of climate litigation relevant for loss and

damage is plagued by the same definitional ambiguity surrounding
the very concept. Is there such a thing as a ‘loss and damage court

$5Environment and Human Rights (State Obligations Regarding the Environment Within
the Framework of the Protection and Guarantee of Rights to Life and Personal Integrity
- Interpretation and Scope of Articles 4.1 and 5.1, in Relation to Articles 1.1 and 2 of the
American Convention on Human Rights), Advisory Opinion OC-23/17, Inter-American
Court of Human Rights Series A No 23 (15 November 2017).

66C Campbell-Duruflé and SA Atapattu, ‘The Inter-American Court’s Environment and
Human Rights Advisory Opinion: Implications for International Climate Law’ (2018) 8
Climate Law 321, 335.

$’M Burkett, ‘Climate Reparations’ (2009) 10 Melbourne Journal of International Law
509, 520; V Pekkarinen, P Toussaint and H van Asselt, ‘Loss and Damage after Paris:
Moving Beyond Rhetoric’ (2019) 13 Carbon and Climate Law Review 31, 39; van Asselt
et al (n 47) 26.

68K Bouwer, ‘The Unsexy Future of Climate Change Litigation’ (2018) 30 Journal of
Environmental Law 483, 484; K Bouwer, ‘The Holy Grail of Climate Litigation: Misses and
Lessons in Private Law’ (2019).

$?Sabin Center for Climate Change Law (n 45).

70C Schwarte and R Byrne, ‘International Climate Change Litigation and the Negotiation
Process’ (Foundation for International Environmental Law and Development 2010) 21.

case’ and if so, how does one delineate it from an adaptation or
mitigation case? Is not all litigation pursuing increased mitigation of
greenhouse gases ultimately concerned with the prevention of loss
and damage? The following presents a first attempt to provide a ty-
pology of loss and damage litigation in accordance with two defining

elements: the framing of ‘harm’ and the claimant’s objective.

2.3.1 | The framing of harm

Using the broadest possible conception of loss and damage litigation
as a court case dealing either de facto or de jure with climate harm, it
appears that many of the recent high-profile climate court cases fall
under this definition (Appendix).”* Narrowing this down, we can dis-
tinguish cases dealing with harms that have already occurred (ex
post) as ‘loss and damage-related’ cases and those dealing with pro-
spective harms (ex ante) as mitigation or adaptation cases. A further
distinction can be made according to the associated climate impact
which triggers the harm. Does the litigation refer to specific extreme
weather events or slow-onset events, or does it perhaps treat cli-
mate impacts in the abstract? Should we include cases that concern
loss and damage arising from impacts of measures to respond to cli-
mate change (i.e. deforestation for biomass)? Equally important is
the type of harm at issue as well as its degree of localization by refer-
ence to who is impacted: Is the harm specified and/or localized? Has
the harm affected or would it affect specific communities and indi-
viduals or the entire population covered by the jurisdiction of the
court?

Though most high-profile cases to date concern prospective
harm that is not location-specific (e.g. Urgenda), several climate cases
seek to remedy or prevent a repeat of specific, identifiable past
harms. For example, in Juliana, one of the claimants based in
Louisiana suffered harm from eight 500-year floods and one 1,000-
year flood in the space of two years.”? By contrast, in the case of
KlimaSeniorinnen’® the claimants, all Swiss elderly ladies, sued for the
prevention of a very specific type of harm (e.g. increased mortality
from heat strokes) due to heatwaves in Europe that stand to increase
in intensity and frequency as a result of climate change. Meanwhile,
in Carvalho™ the case was dismissed at first instance on the grounds
that none of the claimants were uniquely impacted by climate-in-

duced harms.

"IFor the purposes of this inquiry | will not be discussing the merits of each case.

72 Juliana et al v United States of America et al, No 6:15-cv-01517-TC, 10 Nov. 2016, 217
F.Supp.3d 1224 (D. Or. 2016); and most recently No 18-36082, D.C. No 6:15-cv-
01517-AA, 17 Jan. 2020.

73Verein KlimaSeniorinnen Schweiz et al v Bundesrat, Judgment A-2992/2017 (27
November 2018).

74Case T-330/18, Armando Ferrdo Carvalho and Others v The European Parliament and the
Council, ECLI:EU:T:2019:324; see G Winter, ‘Armando Carvalho and Others v. EU:
Invoking Human Rights and the Paris Agreement for Better Climate Protection
Legislation’ (2020) 9 Transnational Environmental Law 137.
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2.3.2 | Claimant’s objective

Furthermore, the defining element of a loss and damage-related case
could lie in its raison d’étre. This requires a narrower definition of loss
and damage-related litigation according to the claimant’s objective, as
being primarily concerned with remedying harm rather than prevent-
ing it through increased mitigation or funding adaptation efforts. Here
we find relatively few cases, primarily in US courts. These include most
prominently Kivalina,”®> where residents sued large energy corpora-
tions for loss of land from flooding, seeking compensation for their

176 and several other similar cases,

relocation. In Comer v Murphy Oi
claimants sought financial compensation for damages from Hurricane
Katrina which struck the United States in 2005, claimed over 1,200
lives and caused catastrophic damage particularly in New Orleans.
Many of the claims by US cities and counties against big oil companies
involve liability for nuisance, compensation for infrastructure damage
and adaptation costs, as well as punitive damages for fraud. Outside
the United States, the case of Lliuya v RWE” has gained recognition as
the first case in which a court found that a private company could po-
tentially be held liable for climate damages from its emissions, allowing
the case to progress to the evidentiary stage. The Canadian Burgess’®
case involved a class action suit seeking C$900 million in compensa-
tion from the Ministry of Natural Resources and Forestry for damages
from lake flooding as a result of increased snow melt and precipitation.
In Australia, the Ralph Lauren 577% case concerned an action seeking
compensation for diminished property value and protective measures

incurred due to an encroaching shoreline.

2.3.3 | Reflections

The typology presented here highlights the factual links to loss
and damage in recent high-profile climate cases. In particular, it il-
lustrates how prevalent the issue of loss and damage is in recent
climate litigation when one moves beyond the narrow UNFCCC ter-
minology to encompass a wider conception of loss and damage as
climate harm. However, it would be wrong to assume all cases that
deal with climate harm are automatically loss and damage cases.
As the typology shows, recent high-profile climate litigation has
framed harms in myriad ways (in terms of timing, type and scope, as
well as the associated climate impact triggering the harm). Rather,
it is imperative to also consider the claimant’s objective. Here, the
element that truly sets a loss and damage case apart from mitigation
or adaptation cases that involve loss and damage de facto (e.g. prop-
erty damage, personal injury or death) appears to be that claimants

pursue liability or compensation through the litigation.

7SNative Village of Kivalina v ExxonMobil Corp 696 F.3d 849, 858 (9th Cir 2012), cert
denied, 133 S Ct 2390 (2013).

76Comer v Murphy Oil USA, Inc. 585 F.3d 855 (5th Cir 2009).

77Saul Luciano Lliuya v RWE (2017) 20171130 Case No I-5 U 15/17 (Oberlandesgericht
Hamm).

78Burgess v Ontario Minister of Natural Resources and Forestry, Court File No 16-1325CP.

7?Ralph Lauren 57 v Byron Shire Council [2016] NSWSC 169.
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Before moving deeper into a discussion of the relationship be-
tween the multilateral negotiations and court cases, the typology
presented above also warrants several critical reflections. Crucially,
there is a need to consider the claimants and defendants in loss and
damage-related litigation. It should come as no surprise that the
dominant number of loss and damage-related cases have been
brought by claimants based in the global North. The claimants are
predominantly US cities and counties, or NGOs and private individu-
als in European countries. The exception appears to be Lliuya v
RWE,° where the plaintiff is a farmer from Peru, supported by a
German NGO. This evidently raises questions of jurisdiction and ac-
cess to justice. One must ask, as indeed Bouwer has, whether from
the perspective of distributive climate justice it is desirable that po-
tential compensation awarded through these cases should go to
claimants based in the global North (US cities) which are arguably in
a better position to provide remedies for their citizens to cope with
loss and damage.?! As Doelle and Seck note, ‘[u]ltimately, the ques-
tion is whether everyone should be entitled to [loss and damage]
remedies, or whether access to climate justice should only be avail-
able to vulnerable groups within developing countries, or perhaps to
the south within the north (e.g. indigenous peoples).®? There has
been arise of lawsuits in the global South by and on behalf of vulner-
able communities affected by climate change.®® Many of these cases
target governments rather than corporations, compelling States to
enforce existing climate laws and policies that suffer from poor im-
plementation.®* However, litigants in the global South are often
faced with structural hurdles, such as a lack of financial resources
and specialist expertise to make their claims heard.®®

This raises a final issue, namely that the scarcity of loss and
damage-related litigation - relative to ‘pure’ mitigation and adap-
tation cases - may partly stem from the (perceived) inadequacy
of remedies. Here we ought to consider the different objectives
of loss and damage cases. In cases where the harm is repairable,
are claimants seeking restitution or compensation (financial or
otherwise)? Moreover, monetary compensation could be insuffi-
cient where irreversible losses have been incurred, for example
in scenarios involving non-economic losses such as culture, tradi-
tional knowledge, as in the case of displacement from for instance
sea-level rise. Could cases be brought not for remedying harm ex
post, but providing injunctive relief? Suffice to say, these ques-
tions need to be considered on a case-by-case basis but add to the
uncertainty potential claimants particularly from the global South
are faced with.

89Squl Luciano Lliuya v RWE (n 77).

81Bouwer (2019) (n 68) 37-38.

82Doelle and Seck (n 55) 5. Legal scholars have increasingly turned their attention to
climate change litigation from the global South; see, e.g., J Peel and J Lin, ‘Transnational
Climate Litigation: The Contribution of the Global South’ (2019) 113 American Journal of
International Law 679; and Joana Setzer and Lisa Benjamin, ‘Climate Litigation in the
Global South: Constraints and Innovations’ (2020) 9 Transnational Environmental Law
77.

83Setzer and Benjamin (n 82).

8%ibid 79.
85ibid 96.
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2.4 | AFUNDAMENTAL DISCONNECT

Given the topical proximity of the UNFCCC negotiations on loss and
damage, particularly the work of the WIM, one could reasonably
expect to find some references to negotiation outcomes, bodies and
processes in relevant climate litigation. To what extent do relevant
elements of the negotiations feature in the claimants’ or defend-
ants’ arguments or the reasoning of the judges? Arguably, through
the adoption of Article 8 and through the work of the WIM, the
UNFCCC has essentially established itself as the principal authority
on the issue occupying the central international policy space on cli-

mate loss and damage. As one stakeholder interviewee noted:

[Claimants] will look for the expert body on it. And
there is no other body in international law and politics
that deals with loss and damage, other than that [the
WIM]. So they will turn to the Excom; and when they
read the stuff on the Excom they are going to be com-
pletely confused, because there is just absolute

uncertainty.8¢

Indeed, none of the cases examined in the Appendix refer to the
work of the UNFCCC on this issue, specifically Article 8 of the Paris
Agreement, the WIM or any of its sub-bodies.®”

However, a reference to Article 8 does not necessarily make
sense from a legal perspective, since paragraph 51 of the Paris COP
decision makes explicit that none of the provisions of the Paris
Agreement are intended to give rise to liability and compensation.®8
As Siegele observes, the emphasis on cooperative and facilitative
approaches in Article 8(3) of the treaty suggests that ‘adversarial
adjudicatory avenues for addressing loss and damage under the
Paris Agreement are closed for the time being’?’ For the same rea-
sons, one stakeholder active in litigation suggested potential claim-
ants should avoid referring to Article 8 in loss and damage cases.”®
Whilst paragraph 51 does not exclude liability under general inter-
national law including the rules of State responsibility,91 and cannot
be seen as barring claims under human rights treaties signed by the

parties,”? it is evident that the Paris Agreement itself currently does

8Interview 8 with negotiator at SB50 (18 June 2019).

87Ralph Lauren 57 (n 79) is the only case to explicitly refer to the concept of ‘loss and
damage’, albeit not to the UNFCCC policy response on the topic. In fact, the 2016 order
by the Supreme Court of New South Wales does not refer to climate change at any point.

885ee Pekkarinen et al (n 67) 6.

89 Siegele, ‘Loss and Damage (Article 8)' in D Klein et al (eds), The Paris Agreement on
Climate Change (Oxford University Press 2017) 230.

79Skype interview 11 with delegation consultant (21 June 2019).

?Mace and Verheyen (n 39) 206; M Wewerinke-Singh and D Hinge Salili, ‘Between
Negotiations and Litigation: Vanuatu’s Perspective on Loss and Damage from Climate
Change’ (2020) Climate Policy 1, 5. https://doi.org/10.1080/14693062.2019.1623166

?ZHuman rights and other rights recognized in key international treaties are referenced in
the Paris Agreement’s preamble which though not legally binding provides important
context for the interpretation of its provisions, thus including Article 8. See P Toussaint
and A Martinez Blanco, ‘A Human Rights-based Approach to Loss and Damage under the
Climate Change Regime’ (2020) Climate Policy 1, 5. https://doi.org/10.1080/14693062.2
019.1630354. For a counterargument on the importance of the preamble, see A Zahar,
‘Methodological Issues in Climate Law’ (2015) 5 Climate Law 25, 29.

not provide a sufficiently solid basis for claimants to bring a case on
loss and damage. The same can be said for the work of the WIM and
the decisions of the COP in relation to loss and damage.

In the absence of an agreed definition of what constitutes loss
and damage, and given the explicit exclusion of liability and compen-
sation through paragraph 51, the only benefit for claimants to refer
to the UNFCCC'’s work on the topic would be to support the argu-
ment that the international policy response as it currently stands is
woefully inadequate to protect those in harm’s way. According to
Doelle and Seck, the role of a State actor undermining global ambi-
tion through action or inaction in the climate negotiations might
constitute an actionable wrong for which they could potentially be
held responsible.”® Several stakeholders interviewed noted that the
lack of progress under the UNFCCC on loss and damage will likely
lead to further court cases.” Two respondents remarked that the
provision of finance for loss and damage under the UNFCCC could
render litigation efforts obsolete and determine a claimant’s deci-
sion to file a case in the first pIace."’5 However, this argument fails to
account for the diversity of loss and damage-related litigation as re-
flected in the typology presented above and thus only applies to
State-based international litigation. In this context, even where a
new finance facility for loss and damage were to be agreed at the
multilateral level, question marks remain as to how the funds would
be distributed and accessed by affected communities locally. In fu-
ture, domestic and regional litigation could thus play a key role in
cases where internationally agreed funds are not adequately dis-
bursed, ensuring those suffering loss and damage on the ground
have access. This is especially relevant considering that only 18 per-
cent of adaptation finance reaches LDCs and only 10 percent is
committed to reach the local level to address local drivers of pov-
erty, natural degradation and vulnerability to adverse climate
change impacts.”® Moreover, a multilateral fund may not be a suit-
able solution for cases of non-economic loss (e.g. loss of cultures,
traditions, indigenous lands but also human lives and health), where
monetary compensation does not provide a suitable remedy.”’
Litigation would thus still play a role in such cases to enforce claims
over land rights, immigration or relocation policies, but equally fails
to address the non-substitutability of fundamental assets.

3 | BRIDGING THE GAP

In the following, | will explore some of the normative arguments that
have been made about the role of climate litigation and its influence

“*Doelle and Seck (n 55) 8.

“Interview 2 with observer at Excom9 (10 April 2019); Phone interview 4 with lawyer
active in climate litigation (11 June 2019); Interview 10 with NGO representative at SB50
(18 June 2019).

PInterview 2 (n 94); Interview 5 with delegation consultant at SB50 (17 June 2019).

M Soanes et al, ‘Money Where it Matters: Designing Funds for the Frontier’
(International Institute for Environment and Development 2019).

See O Serdeczny, ‘Non-economic Loss and Damage and the Warsaw International
Mechanism’ in Mechler et al (n 36) 205.
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on the multilateral political process and structural barriers litigation
advocates face in trying to raise awareness of and raising litigation
as an argument in the negotiations. To complement this analysis, |
then turn to the concrete pathways by which litigation advocates
bring this topic into the UNFCCC and explore how this effort can be
further strengthened.

3.1 | Therole of climate litigation in the
political process

The academic literature on climate litigation offers a wealth of in-
sights into the potential role of court cases in climate change poli-
cymaking. Accordingly, both international and domestic courts are
being invoked to fill a governance gap due to the slow progress
under the UNFCCC and domestic climate policy.”® Some of the
works specifically point to the influence of cases on political pro-
cesses, albeit primarily at national level, for instance through rais-
ing awareness and pressuring governments.99 Others analyse the
role of court cases from a legal perspective, arguing that cases
help clarify the law,°° and contribute towards policy harmoniza-
tion.'°t Successful cases may function as a deterrent,'°? and even
the very act of bringing a case contributes toward the democrati-
zation of environmental law and policymaking.103 Thanks to its

‘story-telling quality’, 1%

climate litigation puts the spotlight on the
victims and empowers them to share their personal experience of
loss and damage in an authoritative setting. This renders accounts
of loss and damage both more tangible and immediate, setting the
tone of the discussions. Hunter further argues that this ‘increases
the saliency of questions about compensation and adaptation to
climate change, and the urgency of mitigating ... to avoid even
worse impacts in the future’'® In the same vein, he notes that
most litigation to date has aimed at forcing more ambitious politi-
cal action,'% suggesting that even ‘the acts of preparing, announc-
ing, filing, advocating, and forcing a response have significant
impacts’.1%7

Of the handful of studies purporting the influence of court cases
on international political processes, all appear to be largely based
on conjecture, offering little empirical evidence. For example, it has

been suggested that:

%8van Asselt et al (n 47) 24.

99BJ Preston, ‘The Contribution of the Courts in Tackling Climate Change’ (2016) 28
Journal of Environmental Law 11; Simlinger and Mayer (n 36).

1907ahar (n 92) 29.

101) Gupta, ‘Legal Steps Outside the Climate Convention: Litigation as a Tool to Address
Climate Change’ (2007) 16 Review of European Community and International
Environmental Law 76, 85.

102g Kosolapova, Interstate Liability for Climate Change-related Damage (Eleven
International 2013) 187.

193 unter (n 9) 370.
104ibid 360.

1%5ibid.

1%ibid 372.

7ibid 358.
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The [climate] negotiations respond to external pressure
- including legal action. The fossil fuel industry lobbies
the negotiations and has influence through industry reps,
delegates and decision makers at all levels. Successful
litigation against the industry or a credible threat thereof
could lead governments and the industry to take and
support ambitious climate action and a robust frame-
work of implementation and compliance.*°®

Beyond ongoing court cases, Gupta suggests that the threat of fu-
ture litigation might provide strong incentives to governments to ad-
dress climate change.109 Writing in the context of loss and damage,
Simlinger and Mayer note, ‘whether litigation leads to a favourable
court decision or not, it contributes to raising awareness and creating
political momentum for future developments'.t'° Similarly, Hunter con-
tends that:

The focus on remedies that is inherent to climate litiga-
tion may influence future debates at the UNFCCC over
adaptation. Certainly, the portrayal of specific harm to
victims today, as opposed to general impacts tomorrow,
is likely to force climate negotiators and the UNFCCC
secretariat to focus on adaptation and compensation
sooner than it otherwise would. This could increase fund-
ing available under the regime to respond to the needs of
victims. In the most extreme scenarios, the threat of civil
liability could conceivably lead industry and others to
promote a liability regime under the UNFCCC that would
both clarify the rules of liability and essentially cap pri-
vate-sector liability - much as has been done with envi-

ronmental damage from nuclear facilities and oil spills.*'*

| have argued elsewhere that ‘public and corporate pressure sur-
rounding climate litigation may spill over into the UNFCCC arena’, sug-
gesting that ‘investors, companies, regulators and the insurance
industry ... may equally seek to influence Parties’ negotiating mandates
and lobby decision-making outcomes’.*? A recent policy paper by the
NGO Germanwatch focusing on the role of climate litigation for the
political debate on loss and damage stresses the litigation risk for cor-
porations and the financial system,113 but here too, the authors are si-
lent on how advocates can and do influence the negotiations in

practical terms.

108Christoph Schwarte, Director of the Legal Response Initiative, interviewed in K Boom,
JA Richards and S Leonard, ‘Climate Justice: The International Momentum towards
Climate Litigation’ (2016) 59.

199Gupta (n 101) 85.

10simlinger and Mayer (n 36) 180.
hunter (n 9) 366.
12pekkarinen et al (n 67) 39.

w3 Schafer, V Kiinzel and C Bals, ‘The Significance of Climate Litigation for the Political
Debate on Loss & Damage’ (Germanwatch 2018) 8.
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3.2 | Structural barriers

Before considering the concrete ways the linkages between litiga-
tion and the multilateral negotiations could be strengthened, it is
helpful to discuss some of the structural barriers those seeking to
raise awareness of court cases in the UNFCCC face. Fundamentally,
the negotiations are a party-driven process, where State parties set
the agenda, enjoy preferential speaking rights and adopt decisions
by consensus.!** With the exception of the Local Communities and
Indigenous Peoples Platform (LCIPP), where indigenous peoples
speak and decide on par with States, observers are accorded limited
participation rights, have no voting power and may be excluded from
meetings at the request of parties.!*> Moreover, delegations of vul-
nerable countries, particularly SIDS and LDCs, tend to be much
smaller than to those of major industrialized countries, thus signifi-
cantly limiting their bargaining power and ability to participate in
multiple and often simultaneous negotiation sessions. This is par-
ticularly relevant since outspoken loss and damage litigation advo-
cates are likely to be found in higher concentration among NGO
observers and on smaller delegations of vulnerable countries that
are considering legal action outside the Convention.

Furthermore, litigation is perceived by some as a taboo topic in
the climate negotiations.'*® The UNFCCC has engendered a culture

of non-adversarial, good-faith negotiations117

that since its inception
in 1990 has eschewed any discussion of liability and compensation
for climate harms. Litigation is often considered synonymous with
claims for liability and compensation and thus deemed ‘unagreeable
language’*'® The adoption of paragraph 51, while not precluding
parties and other claimants from seeking judicial recourse outside
the UNFCCC, appears to have fuelled this taboo.''? Others have de-
scribed litigation as too ‘disruptive’m for the negotiations and some
advocates have been accused of ‘distracting from mitigation com-
mitments’*?! Moreover, the WIM is still a relatively young process,
and some fear that litigation - especially when successful - could
‘jeopardize’ hard-won negotiating gains.'?2 There is also the percep-
tion among some stakeholders that the multilateral political process
is a more suitable forum to provide support for loss and damage (in-
cluding finance) over domestic and regional litigation due to its

114p Toussaint, ‘Voices Unheard - Affected Communities and the Climate Negotiations
on Loss and Damage’ (2018) 3 Third World Thematics: A TWQ Journal 765.

ibid.

16gee, e.g., B Miiller, ‘Framing Future Commitments: A Pilot Study on the Evolution of
the UNFCCC Greenhouse Gas Mitigation Regime’ (Oxford Institute for Energy Studies
2003) 3-3 and 3-4.

17UNFCCC 'Decision 1/CP.1, The Berlin Mandate: Review of the Adequacy of Article 4,
Paragraph 2(a) and (b), of the Convention, Including Proposals Related to a Protocol and
Decisions on Follow-up’ UN Doc FCCC/CP/1995/7/Add.1 (6 June 1995) para 1(g).

H8|nterview 1 with negotiator at Excom9 (10 April 2019).

9| nterview 3 with observer at Excom9 (11 April 2019); Interview 7 with negotiator at
SB50 (17 June 2019).

120|nterview 3 (n 119).
2 nterview 2 (n 94).

122|nterview 12 with climate lawyer at academic workshop (28 June 2019).

global governance implications.123 For example, any remedies ob-
tained through antagonistic legal cases will be limited to the parties
of that dispute whereas a negotiated outcome under the UNFCCC
promises to provide recourse to a broader spectrum of climate vic-
tims. Presently, such a multilateral solution is nowhere on the politi-
cal horizon, forcing climate victims to rely on a ‘patchwork of venues’
to hear and enforce their claims.*?*

3.3 | Strengthening the linkages

Notwithstanding these structural hurdles, litigation advocates have
brought the topic into the UNFCCC in a variety of ways. In the fol-
lowing, | identify four principal pathways through which loss and
damage-related litigation can influence the deliberations on loss and
damage under the UNFCCC. These pathways include NGO advo-
cacy in the climate regime; litigation as a negotiating strategy for
vulnerable countries; the contribution of expert communities; and
litigation networks. | assess the potential of each pathway in turn
and provide recommendations on how ongoing efforts under each

can be further strengthened.

3.3.1 | NGO advocacy

One stakeholder interviewee both active in litigation and participat-
ing as an observer at the Excom, Subsidiary Body (SB) and COP
meetings described their own role in the multilateral process as rais-
ing awareness among negotiators of the link between negotiations
and court cases.'?®> Some NGOs have specialized expertise in climate
litigation and regularly share their experiences in the climate nego-
tiations, including the Center for International Environmental Law
(CIEL) in the context of human rights and, previously, the Foundation
for International Environmental Law and Development (FIELD).
CIEL, for example, has convened several side events on climate liti-
gation in the past, and FIELD released a working paper ahead of
COP16 in 2010 outlining the opportunities and limitations of inter-
State litigation for climate change.?® Similarly, several other interna-
tional NGOs active in the UNFCCC have promoted litigation,
including Greenpeace, Earthjustice and the Climate Justice
Programme. Perhaps the only NGO that has advocated for and
raised awareness of litigation specifically in the discussions on loss
and damage to date is Germanwatch. This is quite a unique example,
since the NGO has been participating as an observer in the climate
negotiations for many years and has also been at the forefront of liti-
gation for loss and damage, having initiated and supported the ongo-

ing court case of Lliuya v RWE.

123\ewerinke-Singh and Salili (n 91) 8.
124poelle and Seck (n 55) 9.
125nterview 2 (n 94).

1265chwarte and Byrne (n 70).
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A key pathway for NGO advocacy for litigation is the use of
side events, press conferences and exhibits at the COPs to pres-
ent new, ongoing or decided cases. This strategy contributes to-
ward what Maljean-Dubois terms the ‘successful mediatization
at the global level of these cases’'?’ Perhaps the earliest exam-
ple of this is the Inuit Circumpolar Conference, who formally an-
nounced their petition at a side event at COP10 in Buenos Aires
in 2004. Hunter argues that ‘[t]his brought attention to their
claims and their concerns, both for the filing of the petition but
also in the negotiations as well’.228 Moreover, he credits US cli-
mate litigation at the time with reducing US opposition to a sec-
ond commitment period of the Kyoto Protocol arguing it provided
fodder for alternative US voices present during the negotiations,
effectively isolating the Bush administration.*?’ Similar argu-
ments have been made about the timing of the successful
Urgenda judgment ahead of COP21 in Paris, with some noting the
Dutch delegation was more constructive in the negotiations than
they would have in the absence of Iitigation.130

An examination of official UNFCCC side events, press confer-
ences and exhibits during COPs and SBs between 2009 and 2019
reveals that until December 2014, discussion of climate litigation
has been virtually non-existent.”®* From 2016 onwards, the num-
ber of litigation-themed events has increased significantly, reach-
ing a high of four events during COP25 in Madrid (see Figure 1).
Drawing on the stakeholder interviews, respondents identified the
same handful of side events during COP21 and COP23 where case
updates were presented, first and foremost Lliuya v RWE. The
Philippines’ Commission on Human Rights has followed this trend,
presenting the findings of into the

its three-year inquiry

1275 Maljean-Dubois, ‘Climate Change Litigation’ in H Ruiz Fabri (ed), Max Planck
Encyclopedia of Procedural Law (Oxford University Press 2019) para 45.

128Hunter (n 9) 365.
2ibid.
130nterview 11 (n 90).

1aside from several side events calling for the creation of a World Environment Court
or an International Tribunal on Climate Justice and a side event at COP20 on
accountability for climate damages discussing the legal implementation of the Carbon
Majors research. Events pre-dating 2009 were not considered due to the limited
availability of data on the UNFCCC website.

responsibility of ‘carbon majors’ for climate change at a side event
at COP25.1%2

Furthermore, NGOs are raising awareness on the issue of liti-
gation through written communications, particularly in submis-
sions and NGO newsletters distributed in the conference venue. A
search of submissions to the WIM and its sub-bodies found refer-
ences to litigation in several documents submitted by legal ex-
perts and NGOs in the context of displacement and finance for
loss and damage. In a newsletter circulated during COP25 in
Madrid in December 2019, NGOs criticized developed countries
for failing to take responsibility for loss and damage and argued
that ‘litigation is waiting around the corner. Litigation + people
power = change.*%®

NGOs involved in litigation have been among the first stake-
holders in the UNFCCC to embrace the wave of climate litigation.
By relaying the stories of climate victims suffering loss and damage
and in some cases facilitating the direct participation of those most
affected in side events, press conferences or other gatherings in
the COP venue,'®* their efforts to date have been indispensable
for raising awareness of recent climate litigation and for empower-
ing those most affected to have a voice to share their experiences.
Building on their experience and expertise, there is further scope
for NGOs to collaborate with law firms, climate litigation research-
ers and like-minded parties to bring further visibility to this global
phenomenon. In addition to offering state-of-the-art insights into
the latest litigation achievements and facilitating storytelling, they
could also provide trainings for vulnerable country negotiators on

how to employ litigation arguments in their negotiating strategy.

132 Kaminski, ‘Carbon Majors Can Be Held Liable for Human Rights Violations,
Philippines Commission Rules’ (The Guardian, 9 December 2019).

133Climate Action Network, ‘The Heed the People’s Call Issue’ (ECO Newsletter, 13
December 2019) <http://www.climatenetwork.org/sites/default/files/eco_13.12.2019.
pdf>.

134For a personal account of the impact of the presence of claimant Saul Lliuya at COP21
in Paris in December 2015, see A Gage and A Appadurai, ‘Talking Climate Justice in Paris’
(West Coast Environmental Law 2015) <https://www.wcel.org/blog/talking-climate-justi
ce-paris>.
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3.3.2 | Litigation as a negotiation strategy

Indeed, some countries have started considering litigation as part of
their negotiating strategy on loss and damage. At a mandated infor-
mal WIM review event the day before the official start of COP25, a
delegate from Vanuatu, in what appears to be the first statement of
its kind in this political process, emphatically declared:

In essence, Vanuatu sees the ongoing failure of this mul-
tilateral climate regime as pushing us towards exploring
legal avenues to shift the costs of this [sic] climate protec-
tion back on those who are responsible. And | fully be-
lieve that at some point in the near future, if we don’t
address this review properly, we are going to reach a tip-
ping point where like with the tobacco industry, legal lia-
bility for the crisis will land squarely on those who are
responsible. And so, Vanuatu is not afraid to use the word
compensation when we talk about action and support.
However, preferable to litigation, wouldn't it be better for
us to establish now at this COP, to decide on a multilat-
eral loss and damage finance facility under the
Convention and the Paris Agreement, so that we don’t

have to go down that route?*%>

Moreover, at the closing plenary during COP25, lan Fry, negotiator
for Tuvalu called out the United States for obstructing agreement on
the future governance of the WIM, despite withdrawing from the Paris
Agreement at the end of 2020. Fry declared: ‘There are millions of peo-
ple all around the world who are already suffering from the impacts of
climate change. Denying this fact could be interpreted by some to be a
crime against humanity.’136 Whether this alludes to future legal action
is subject to speculation, but Tuvalu has in the past threatened interna-
tional legal action against Australia and the United States over climate
impacts.*®” In 2019, the government leaders of the Pacific Islands
Forum explicitly noted Vanuatu’s proposal for a UN General Assembly
Resolution seeking an Advisory Opinion from the International Court
of Justice (ICJ) ‘on the obligations of States under international law in
relation to protect the rights of present and future generations against
the adverse effects of climate change’**® By contrast, some vulnerable
States, especially donor-dependent countries, may be reluctant to rely
on international litigation for fear of diplomatic repercussions.®” This

reluctance is likely to dwindle the more these countries suffer the

135Christopher Bartlett on behalf of Vanuatu at COP25 WIM Review Event, Madrid, 1
December 2019, relevant excerpt of transcript of Skype recording on file with author.
While a first under the UNFCCC, this is not the first time Vanuatu has announced its
intention to explore legal action. See Wewerinke-Singh and Salili (n 91) 6.

136«Total Disconnect”: Voices from Marathon Madrid Climate Summit’ (Reuters, 15
December 2019).

137K Boom, ‘See You in Court: The Rising Tide of International Climate Litigation’ (The
Conversation, 28 September 2011).

138pacific Islands Forum Secretariat, ‘Forum Communiqué’, PIF(19)14 (16 August 2019)
<https://www.forumsec.org/wp-content/uploads/2019/08/50th-Pacific-Islands-Forum-

Communique.pdf> para 16.

1395kype interview 11 (n 90).

impacts of climate change while being denied much needed interna-
tional support.**° Domestic litigation for loss and damage, too, could
be seen as problematic in vulnerable countries ‘because we do not
want to be seen as suing our own governments, when [we] may need
to go after the developed countries’.**

Wewerinke-Singh and Salili have recently discussed the promises
and limitations of litigation as a negotiation strategy, focusing on the
specific case of Vanuatu. They remark that the question is no longer
whether but how this strategy can be best utilized by vulnerable
countries, and conclude that ‘a combination of legal initiatives and di-
plomacy may offer the greatest chances of catalyzing transformative
change at the global level and obtaining much-needed reparations for
actual climate harm’**? In particular, they emphasize that ‘[llinking
peoples’ lived experiences of loss and damage with the question of
responsibility through a legal case would almost certainly inspire a
more meaningful international debate on loss and damage, and may
even result in more ambitious action to prevent and address it’.}*3 In
this context, Wewerinke-Singh and Salili suggest that State-based in-
ternational litigation offers the greatest potential for directly influenc-
ing the negotiations. They argue that a favourable judgment and even
a non-binding advisory opinion by the ICJ could serve to clarify States’
rights and obligations, potentially bolstering the negotiating position
of vulnerable countries.*** With Vanuatu perhaps both the frontrun-
ner of this approach, it may be still too early to assess the merits for
vulnerable countries of using litigation as a negotiation strategy. That
said, several stakeholder interviewees active in the negotiations re-
called a closed briefing session during one of the UNFCCC Subsidiary
Bodies’ sessions where climate litigation was discussed as a potential
negotiation strategy for developing country negotiators.145 Itis there-
fore conceivable that more vulnerable countries will follow suit.

An open question that merits further research is to what extent do-
mestic and regional litigation efforts can muster sufficient public pres-
sure to sway parties’ negotiating positions. To date, legal scholarship on
climate litigation has not come up with a reliable way to measure or trace
the influence of such court cases on political processes at national and
regional level, let alone the multilateral level X* That said, there is scope
to further strengthen their influence on national climate policy, which
involves raising awareness of present experiences and future threat of
climate harm among citizens exercising their power as voters and con-
sumers. It is at least conceivable that once a critical mass is achieved, this
could trigger greater ambition in mitigation or adaptation efforts. With
regard to loss and damage, specifically, this alone is unlikely to compel a
government to spend taxpayer’s money compensating vulnerable coun-

tries, but it could free up more political will to explore innovative sources

149schwarte and Byrne (n 70) 23.

nterview 5 (n 95).

142Wewerinke-Singh and Salili (n 91) 9.

3ibid 8.

“4ibid.

%SInterview 6 with delegation consultant at SB50 (17 June 2019); Interview 9 with
delegation consultant at SB50 (17 June 2019).

1467 recent literature review suggests that academia is beginning to look at ways to
define and measure the influence of litigation. See Setzer and Vanhala (n 48) 2.
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of financing which might play better with domestic constituencies. Along
similar lines, increasing and successful domestic litigation against carbon
majors could over time turn up the heat for shareholders and investors,
who may seek to lobby their governments to promote the negotiation of

a liability regime for loss and damage under the UNFCCC.*¥”

3.3.3 | Expert community of climate lawyers

Another important pathway of influence lies in the gatherings of
communities of legal experts that convene outside the formal nego-
tiations under the auspices of, for instance, the Climate Law and
Governance Initiative.'*® These meetings take place as external ex-
pert roundtables and conferences held in parallel to the SBs and
COPs and are frequented by legal academics and practitioners, shar-
ing insights from the latest court cases and academic research. They
do not require UNFCCC accreditation and are open to anyone regis-
tering and paying a fee. Due to their proximity to the negotiation
venue they are frequently visited by UNFCCC negotiators and ob-
servers. Climate litigation has been a topic at every Climate Law and
Governance Day since its inception in 2012.

While it is difficult to measure the impact of exchanges in forums
such as this, it should be highlighted that many of the lawyers participat-
ing also serve as legal advisors to State delegations and legal counsel of
NGOs and intergovernmental organizations. In a recent ethnographic
study, Mason-Case relevantly points out that international climate law-
yers engage in ‘role splitting’, that is to say, they ‘assume multiple roles in
the field, jumping inward and outward from sites of governance, espe-
cially the UN climate regime’**’ These lawyers provide legal advice, ne-
gotiate regime-specific procedures and define textual outcomes that
constrain future decision making.150 Among litigation advocates, climate
lawyers enjoy unique influence and access as emissaries of legal knowl-
edge and expertise across the different spheres, from the UNFCCC ne-
gotiations to other multilateral regimes and international organizations,
national legal systems, NGOs, research institutions and the courts. As
such, they are ideally placed to raise awareness of litigation efforts taking
place outside the Convention and advise how litigation can be employed
as argumentation strategy in the negotiations on loss and damage.
Granted, this is not the sole prerogative of lawyers - observers and del-

egation consultants come from all sorts of backgrounds.

3.3.4 | Litigation networks

Litigation advocates can further strengthen efforts to bring the
influence of domestic, regional and international climate cases to
bear on the negotiations through the strategic use of litigation

networks. Many litigation networks are led by legal NGOs, and

147\Wewerinke-Singh and Salili (n 91) 9.
148<http://www.climatelawgovernance.org/>.
14Mason-Case (n 10) 645.

150hid 633.

ciott RUIRSS

have significant overlap with the NGO community yet their ap-
proaches tend to differ from regular NGO advocacy under the
UNFCCC. Broadly speaking, these networks initiate lawsuits and
often provide training and support to litigation advocates across
different jurisdictions to inspire further cases. This has been the
founding mission of initiatives such as the Climate Litigation
Network, founded in 2016 by lawyers for Urgenda (the NGO), the
Foundation of International Law for the Environment (FILE) and
the Environmental Law Alliance (ELAW).*®! In addition to building
capacity, some of these networks strategically disseminate infor-
mation on litigation at all levels (local, national, regional and inter-
national) to influence political outcomes.

There are litigation networks that maintain a close connection with
the UNFCCC process to raise awareness of lawsuits and build capacity
among vulnerable country negotiators. The Climate Justice Fund (CJF),
for example, was established in 2017 through a committee of legal ex-
perts convened by the Climate Justice Programme (CJP), a transnational
NGO created in 2003 that brings together lawyers, activists and aca-
demics to promote the development of innovative legal solutions to the
climate crisis. The CJP provides training and resources to empower law-
yers to implement legal actions and to promote access to justice, and
seeks to raise awareness in the international community ‘of the impacts
of climate change and the courageous legal actions that individuals and
communities are bringing for climate justice’**> The CJF on the other
hand is not geared at influencing the multilateral process, but aims to
raise and administer resources for new and ongoing lawsuits.>> Much
like the work of the NGO Germanwatch examined above, the CJP/CJF’s
efforts to tie together litigation efforts outside the regime with NGO
advocacy in the UNFCCC proves to be an inspiring model.

Furthermore, by linking up with existing transnational advocacy
networks active in the climate negotiations, climate litigation net-
works, most of which operate outside the UNFCCC, could gain more
clout and rally litigation advocates behind a unified voice in the
multilateral process. Alternatively, we could see the emergence of
a new transnational advocacy network of litigation advocates that
could share their expertise and help build capacity among vulnera-
ble countries considering using litigation as a negotiating strategy to
advance the multilateral deliberations on loss and damage. Though
itis too early to fully assess the merits of such initiatives, the spread
of climate litigation networks and their contribution to the multilat-

eral effort on loss and damage warrants future research.

4 | CONCLUSION

As the first loss and damage cases move ahead, the growing gap between

the slow pace of the multilateral negotiations and the reality of more

151Environmental Law Alliance Worldwide, ‘Climate Litigation Strategies’ <https://www.
elaw.org/climate>.

152Climate Justice Programme, ‘How We Work’ <https://climatejustice.org.au/
our-work>.

153Climate Justice Fund, ‘Supporting Legal Initiatives for Climate Justice’ <http://clima
tejustice.fund/>.
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frequent and more intense climate loss and damage on the ground could
over the long term throw the UNFCCC into a crisis. This has led some
commentators to conclude that governments convening under the COP
are out of touch with their own national constituencies, which tend to
favour more ambitious climate action irrespective of the level of action
taken by other countries.>* While affected communities represented by
vulnerable country delegations and NGOs have long voiced their dismay
at the slow pace of the negotiations from within, transnational social
movements shaping public opinion on the climate crisis outside the pro-
cess have recently spilled over into the UNFCCC.*>® The recent state-
ment by the delegate from Vanuatu during the WIM review event at
COP25, openly declaring that vulnerable countries could litigate for loss
and damage, could herald a significant shift in the politics on loss and
damage under the UNFCCC. This shift suggests that some stakeholders
are actively challenging the de facto taboo on liability and compensation,
and confronting developed country negotiators with the real-world con-
sequences of their inaction. As one stakeholder interviewee aptly re-
marked: ‘We could potentially set a precedent [in the UNFCCC], but | feel
like right now the opposite is happening. We are seeing more advances
outside this process and so in away we are having to play catch-up.*>° By
raising State-based litigation or calling for an advisory opinion from the
ICJ, countries do not seek to stop negotiations under the UNFCCC, but
rather aim at enforcing the Convention and existing rights and obligations
under international law. Successful litigation for liability and compensa-
tion nonetheless threatens to undermine the authority and legitimacy of
the UNFCCC and particularly the WIM as a political forum to address loss
and damage (rather than primarily addressing mitigation and adaptation).
This rings especially true from the perspective of climate victims.

Against the fundamental disconnect between the multilateral negotia-
tions and the courts, the article has argued that loss and damage-related
litigation can play an important role in the UNFCCC process, particularly by
lending a voice to climate victims and - once the first cases succeed - by
providing arguments in the negotiation strategy of vulnerable countries.
However, litigation advocates face significant structural hurdles, in particu-
lar the de facto taboo on liability and compensation - and with it litigation
- as well as unequal participation rights. While it is difficult to measure the
influence of court cases on the negotiations, several important pathways of
influence have been identified in this article, including targeted NGO advo-
cacy; supporting vulnerable country delegations to employ litigation as a
negotiating strategy; and enhancing the contribution of the expert commu-
nity of climate lawyers through litigation networks. Future research could
build on the discussion of pathways of influence in this article using a variety
of actor- and discourse-focused methodologies, including critical discourse
analysis and process tracing.*>’

1547 Bernauer and R Gampfer, ‘How Robust is Public Support for Unilateral Climate
Policy?’ (2015) 54 Environmental Science and Policy 316.

1555ee § Duyck and E Lennon, ‘A Process on the Brink of Collapse Confronts a World on
the Move’ (20 December 2019) <https://us.boell.org/en/2019/12/20/process-brink-colla
pse-confronts-world-move>; and C Streck, ‘The Mirage of Madrid: Elusive Ambition on
the Horizon’ (2020) 20 Climate Policy 143.

150Interview 6 (n 145).

157See, e.g., L Vanhala, ‘Process Tracing in the Study of Environmental Politics’ (2017) 17
Global Environmental Politics 88.

The typology of loss and damage-related cases presented in this
article has served to highlight the different ways many high-profile cli-
mate court cases currently address the issue. If the experience of to-
bacco litigation is anything to go by, it is only a matter of time before
the first litigation for climate loss and damage succeeds. However, it
remains difficult to predict a precise tipping point and the constellation
of claimants-defendants-court needed to effect change. Moreover,
the scalability of successful domestic or regional cases remains ques-
tionable and requires further research, particularly considering the im-
portant differences between national legal systems.

While it is yet too soon to determine precisely how the piecemeal
and highly fragmented efforts of litigants pursuing loss and damage in
domestic, regional and perhaps soon international courts will transform
the climate governance landscape of which the multilateral negotiations
on loss and damage are but a subset, successful litigation for loss and
damage could spur greater ambition on the issue under the UNFCCC by
forcing the parties to engage with questions of liability and compensa-
tion. That said, it is conceivable that over the long run, the slow progress
of the international response on loss and damage, set against recurring
and widely reported record-breaking climate-induced disasters, an un-
precedented level of global public awareness and youth mobilization for
climate action, coupled with the prospect of both more and inevitably
increasingly successful climate litigation for loss and damage, form a
dangerous cocktail that will put the UNFCCC response under a stress
test in the years to come.
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